Transcript of May 2, 2012 oral argument before the Court of Criminal Appeals of
Texas in Henry W. Skinner v. State of Texas (No. AP-76,675)
Clerk: All Rise. Oyez, oyez, oyez. The Honorable Court of Criminal Appeals in now in session.
Presiding Judge (PJ) Keller: Please be seated. We call now cause number AP-76,675, Henry W.
Skinner v the State of Texas
Defense counsel Robert Owen ("RO") – Good morning, Madam Presiding Judge, and may it please
the Court. My name is Robert Owen; along with Douglas Robinson and Maria Cruz Melendez, I
represent Mr. Skinner, who is the appellant in this case. This is an appeal from the denial of a motion
for post-conviction DNA testing by the 31st district court of Gray County. I have asked the clerk to let
me know when I’ve gone fifteen minutes, and with the court’s permission I’d like to keep back five for
rebuttal.
The trial court denied Mr. Skinner’s motion for DNA testing on two different bases. The first was its
conclusion that he had failed to show a probability that if the DNA testing he requested was performed
and exculpatory results were obtained, that the jury would not have convicted him.
Judge Cochran: Mr. Owen, what exactly is it that you want tested, what specific items?
RO: The following items are in our request, your Honor. First there were scrapings taken from
underneath the fingernails of Twila Busby, the female victim. Second, there were hairs that were
clenched in her hand when her body was autopsied. Third, there are knives that were found at the
crime scene, and of course two of the victims were stabbed to death, while one victim was strangled
and then bludgeoned. Those knives were found inside a black plastic bag at the crime scene. In the bag
with the knives was a kitchen towel, a hand towel, which appears to have bloodstains on it. That’s also
an item that we would like to have tested, and…
Judge Cochran: How will that, how will evidence that shows that Mr. Skinner’s DNA is not on any
of those items, how will that show that he would not be convicted by a jury?
RO: Your Honor, I think it’s the same way the court reasoned to that conclusion in the Routier case.
This is the reasoning. There is a cumulative effect to different pieces of DNA, or pieces of evidence,
that show the same DNA profile. If those pieces of evidence are closely connected to the crime, the
body of the victim, the instrumentalities of the killing, and that there is a tendency for multiple DNA
tests to strengthen the inference that a single individual was present. In this case, for example, if all of
these items were tested, and they all produced a DNA profile that doesn’t belong to Mr. Skinner and
doesn’t belong to the victims, you can call that person Mr. X., or Ms X., but what you’d know about
this person is that they were in close enough contact with Twila Busby to have left their skin cells
under her fingernails, they handled the knives with which two of the victims were murdered, their
sweat or their blood was on the cup towel with which the knives may have been wiped after the
murder. The jacket is another item I didn’t mention in my list of items we want tested, there is a jacket
found next to the body of Twila Busby. It has sweat stains and human hairs on the jacket. It has blood
spatter on the cuffs of the jacket, suggesting that it might have been worn by the assailant. So if Mr.
X’s jacket is next to the victim, his skin is under her fingernails, his hands were on the knives, then I
think that a jury would say: if we assume those things to be true, the very strong weight that jurors
place on DNA evidence would allow them to resolve other gaps and contradictions and discontinuities
with the evidence, in a way that left them with reasonable doubt. I think the best way to capture it is
what the court said, I think the court said this in as many words in Routier, which is that it changes the
picture, you know, having the DNA evidence makes the jury look at the other pieces of evidence
differently. Because I think jurors are inclined to accept DNA evidence as reliable, and of course in this
case, where the court is having to essentially hypothesize what a jury might do with the results, what

the court said in Routier was, it should assume that the results are all exculpatory, that they all come
back pointing to someone who’s not the defendant, that it points to someone who could have
committed the crime and who had close connection to the body, the weapons, the scene. You can see
the contrasting situation would be if the defendant said, “Well, I want some things tested that were
found in a room in the house,” you know, “There was an ashtray in the bedroom, it’s got cigarette butts
in it, and if you did that testing maybe it would show somebody else’s DNA beside mine.” Well, a jury
could say, that’s disconnected enough from the murder that it doesn’t permit or compel the inference
that the person that left the cigarettes is the person who committed the murder. That’s what we
understand the court to mean when it talks about DNA testing that “muddies the waters,” as the court
has used that phrase.
Judge Cochran: I guess that brings me back to, so your hypothesis of relevance in this case depends
upon only two things, number one: that the DNA comes back to be not Mr. Skinner’s, and that the
DNA comes back to be one particular other person. In other words, it loses relevance if we have
fifteen different unknown DNA profiles.
RO: It loses weight, and I think it might be relevant but of very little weight if it’s fifteen different
DNA profiles. The more of them that are the same DNA profile, the more weight that a reasonable
juror would attach to that inference, that this must reflect the presence of another person at the scene.
Judge Cochran: Has any of the DNA that has already been done come back to different profiles, a Mr.
X?
RO: There is one hair, which was found in Ms. Busby’s hand, which was subjected to mitochondrial
testing, and it does not belong to either Ms Busby or a maternal relative and it more likely than not
does not belong to Mr. Skinner. That was, there was testimony about this in the federal habeas hearing.
The lab actually reported the result in 2000 as inconclusive as to that second hair, whether it might
have come from Mr. Skinner. But there was testimony presented at the federal habeas proceeding that
that was perhaps an overstatement of the, because what the expert said was, you can be fairly confident,
he described it as being sure to a probability, that it’s not Mr. Skinner’s hair. That’s the only test, I
believe, on any of the scene evidence that comes back to someone who is not one of the victims or Mr.
Skinner.
Judge Johnson: Mr. Owen RO: Yes, your Honor.
Judge Johnson – I think, I don’t find it right now, but in the brief I think you mentioned some
biological material in the vicitim’s vagina and this jacket and some other stuff. Why was that not
tested? Did you not get funds before or…? What happened, why, if that stuff exists, it would seem to
be important.
RO: Your Honor, we didn’t represent Mr. Skinner at trial so, and the last time the case was here, of
course, there was a lot of discussion about why wasn’t this evidence tested before, why didn’t the
defense request it at trial. I think, I have two responses. First, of course, I think the legislature, by
removing the fault provision from the statute effective last fall, I believe, has communicated that the
court should not focus on the “why,” why wasn’t the evidence tested previously; but only focus on, if
the evidence is tested, what difference might it make to a jury if it comes back not to Mr. Skinner. The
second answer I have is that my predecessor counsel, Mr. Robinson, who has represented Mr. Skinner
now for more than a decade, has been asking for the DNA testing of these specific items that are in our
motion since 2000. So we’ve been asking for these items for a long time.
Judge Johnson: [inaudible] define these items?

RO: Sorry, the same, the items that I listed earlier, which are the jacket, the skin cells, the scrapings
from the fingernails, the knives from inside the bag, the cup towel that was with the knives, the swabs
from the rape kit of Ms. Busby and I think that’s everything, although I keep leaving one out, so I …
but those are the items, and, oh the hairs in Ms. Busby’s hand…
Judge Johnson: But those have been done, I mean, the hairs in the hand…
RO: The hairs, there are… I must say, your Honor that it is not clear to me from the documents from
the lab, how many hairs there were and how much testing has been done. There’s definitely been DNA
testing done on hairs, which were in her hand.
Judge Keasler: Excuse me, you point out what was not his, or was not tied to him, or inconclusive or
probably not, but how much evidence that was there was tied to him, as far as DNA was concerned?
RO: There is definitely DNA tying Mr. Skinner to the victims’ blood. In other words, the victims’
blood is on his clothing, and that is determined, conclusively I think, by DNA testing, of two of the
victims. And our response to that…
Judge Keasler: Not one, but two.
RO: That’s right. Our response to that, I think, is that that didn’t stop the court in Routier from
concluding that there could be an innocent explanation for that. Remember that in the Routier case,
what Ms. Routier claimed, her sons, her 5 and 6-year old boys were stabbed to death on the floor of the
living room, her explanation was, “I was asleep on the sofa while that happened and that’s how the
blood got cast off onto my clothing.” Mr. Skinner’s claim is not identical but it is similar. He says: “I
was unconscious from the alcohol and codeine, and on the sofa, this was happening in the room and
blood was flying around,” that’s his explanation. And I think that the point of the court’s opinion in
Routier again. is that the presence of exculpatory DNA on multiple items that excludes Mr. Skinner and
implicates some Mr. X character at the scene, touching the weapons, touching the victim would be
given more weight by the jury than the other evidence. At least potentially, they could have a
reasonable doubt and I think that’s the answer. There is no question that there is powerful
circumstantial evidence implicating Mr. Skinner in the crime, but that didn’t prevent the court from
granting DNA testing in Routier where there was equally powerful evidence implicating her in the
crime. The other thing I think is significant about the Routier case is that it wasn’t just evidence of her
possible involvement in the crime, in the sense of did she have a motive; for example, the night before
the crime she tells the housekeeper, "We are in desperate financial straits, we need $10,000," and each
of the boys was insured for $5,000 and so that would have taken care of their financial problems. There
is also very powerful evidence that the court highlighted, this court highlighted in its opinion, that the
crime scene appeared to have been staged. In other words, when Ms. Routier said, "Somebody came in
through the window to stab my children," and the police looked at the window, what they found was
that it had been cut, the window screen had been cut from the wrong side, it was cut from the inside of
the house. They also found a knife in the knife block in the kitchen, which had a microscopic fiber
consistent with the screen material, so it looked like the screen had been cut with the knife from the
kitchen taken back to the kitchen, and put back in the knife block. And yet the court said: “That’s
powerful stuff, but DNA is even more powerful stuff -- if you’ve got multiple pieces of evidence.” I
mean, the court even said in Routier that what she wanted testing were a pubic hair found in the house,
a facial hair that was found in the house, stains of her own blood, stains on her own clothing, and I
believe a sock that was found in the alleyway a couple of houses away from the murder scene. The
court essentially said that any one of the items by itself wouldn’t make a difference, probably, but if the
same profile is on all these pieces of evidence, then there is a much stronger inference and the jury
could, as the court said, it could tip the balance, it could tip the balance between reasonable doubt and
not reasonable doubt. And we think the same is true here.

Judge Alcala: So you’re saying that if Mr. X’s DNA was on these pieces of evidence, then the jury
would disbelieve Reed’s testimony, because hers is pretty strong, I think. Even though it’s still with
the defendant’s statements of “I don’t remember,” it’s still, there’s a lot of incriminating stuff there,
that he gets to her house and remembers a fight with the woman and some assaultive conduct with a
woman, so your version, your interpretation of all that would be that the DNA evidence would then
cause the fact finder to completely discredit Reed.
RO: At least discredit her enough to have reasonable doubt. And I think there is enough uncertainty
about the circumstances of what was said, and how, what happened there. I think, as you correctly
point out, Ms. Reed’s testimony is, “We talked about a lot of stuff. We talked for three hours. He told
me a lot of things.” He said some things for which there is absolutely no corroborating evidence. For
example, he told her the same story he tells Detective Young on January 1st, about coming into the
house and finding Twila Busby in bed with this other guy, this Shane Bromlow guy, there is no
evidence that happened. So I’m just saying there’s enough uncertainty swirling around the events of
that night, that if the jury was asked, do I want to credit that, over clear, consistent scientific evidence
that places someone else at the scene and in direct contact with the victim’s body and the weapons of
the murder, I think there is at least a reasonable chance the jury is going to say, “I’m going to go with
the science. I’m not going to put this case on whether I believe her recollections or his recollections or
what happened that night when everybody was drunk and it was the middle of the night, and no one
knows what was really said.”
Judge Johnson: Now, some of this stuff has been tested. The, the hairs, some of the other stuff, I can’t
keep track of all of it, but is there any explanation for partial testing, but not testing the rape kit, the
jacket, and all these other things?
RO: Well, the only explanation I can give you, your Honor, is that in 2000, when the district attorney,
who had prosecuted Mr. Skinner five years earlier, announced that he was going to do some DNA
testing in post-conviction himself, without any request, and Mr. Skinner’s then counsel contacted him
and said: “We’d really like to have some input on what you are going to test and we think these items,
the ones that are in our motion, the jacket, the fingernails scrapings and so forth, should be in the set of
items that you test. He ignored them, and he said: “I’m just going to send off this handful of items to
the lab and get them tested”.
Judge Johnson: But, but there's been court since then, and, and the judge ordered some new testing?
RO: No, your Honor. No, your Honor, the only thing that's happened since then is that we got access
to some documents from the 2000 testing, the lab reports and the bench notes that we hadn’t previously
had access to. That’s what allowed us to give those to an expert who said, of one of the hairs in the
victim's hand, "Although these reports and these documents say, ultimately conclude 'inconclusive,' I
think you can put it together, a different conclusion that it excludes Mr. Skinner, at least by a
preponderance of the evidence, from being the donor of this hair. But there has not been any new DNA
testing at all since 2000, when the State tested this very small number of items that it chose and sent
away. Your honor, with the Court’s permission, I would like to reserve the reminder of my time for
rebuttal.
PJ Keller: Thank you.
[Pause]
Texas Solicitor General Jonathan Mitchell ("JM"): Thank you, Madam Presiding Judge, and may it
please the Court. Skinner’s application…
PJ Keller – State your name for the record, please.

JM: Jonathan Mitchell, I represent the state of Texas. Skinner’s application under article 64 must be
denied for three independent reasons. First, Skinner is unreasonably delaying the execution of sentence
and the administration of justice, under article 64.03(a)(2)(B) because the evidence of Skinner’s actual
guilt is unassailable, and Skinner’s lawyers do not deny that their client is actually guilty of the
murders. Second, Skinner is unreasonably delaying the execution of his sentence, under sub-section
(a)(2)(B), because he had the opportunity to test this evidence at his trial and deliberately chose not to
do so, as a matter of a sound trial strategy. Third…
Judge Johnson: Just a minute, that conflicts with what we are hearing from Mr. Owen. Can you
explain, please?
JM: I don’t believe there is a conflict. Mr. Owen’s argument, if I understand it correctly, is that the
Legislature, by repealing the fault provision that used to exist in article 64…
Judge Johnson: No, there is something about that they asked for input, they said, we would like these
items to be tested, but also that the D.A. kind of blew them off ...
JM: That was post-conviction, is my understanding. He was discussing the episode with District
Attorney Mann in 2000, after Skinner had been convicted and sentenced to death. And the courts have
found, in the course of Mr. Skinner’s habeas proceedings, that his trial counsel acted reasonably by
choosing not to test the evidence at trial because…
Judge Alcala: That's a totally different standard of review, isn't it?
JM: Well, in habeas corpus, the standard is whether counsel behaved unreasonably.
Judge Alcala: That's the Strickland standard.
JM: But it’s relevant here, your Honor, because counsel’s actions are imputed to Mr. Skinner, because
there is an agency relationship between lawyer and client, unless there’s ineffective assistance of
counsel. And because the courts have rejected Skinner’s contention that counsel’s performance was
deficient under Strickland, Skinner cannot disclaim the actions of his lawyers at the trial.
Judge Alcala: But you are adding a new standard to the DNA statute, you are now saying, and you
must also show that ineffective assistance of counsel [inaudible].
JM: No, we are not arguing that at all. You do not have to show ineffective assistance of counsel.
What we are contending, under sub-section (a)(2)(B), courts must look to the substance of the
application to ensure that it is not being brought for the purpose of unreasonably delaying the execution
of sentence.
Judge Alcala: If you had tested this upon their first DNA motion more than ten years ago, we would
have had the results ten years ago. Under your theory, they would show Skinner’s guilt, and he would
have been executed nine years ago.
JM: That’s correct, but we don’t believe that’s relevant under the statute. What we look to under the
statute is whether Skinner is bringing this application to unreasonably delay the execution of sentence.
He was not…
Judge Johnson: But he brought it years ago. Is he to be held responsible for delay caused by the
State's refusal to test?
JM: We do not fault Mr. Skinner for the timing of this motion. He brought it promptly ...

Judge Johnson: Well, it sounds like, you keep saying: he’s unreasonably delaying, which sounds like
you're faulting him for the timing.
JM: We are not faulting him for the timing of filing the application. The legislature amended the
statute in 2011. That amendment went into effect in September, and Skinner filed shortly thereafter.
He filed promptly. The problem we have with Mr. Skinner’s application is not the timing, but the
substance of the application, because Skinner’s guilt is unassailable. When an actually guilty inmate
seeks DNA testing to delay his execution, he is by definition violating sub-section (a)(2)(B).
Judge Johnson: [inaudible] Even though he could not have filed before? You say he filed promptly,
filed timely.
JM: Yes, that’s correct.
Judge Johnson: So, that, I’m having trouble putting “he filed timely” with, “he is unreasonably
delaying his execution.”
Judge Womack: Because it’s a frivolous application, is that ...
JM: Yes. That’s exactly our contention, right. The disagreement between Mr. Skinner and the State
surrounds the meaning of sub-section (a)(2)(B). Mr. Skinner, in his brief, advances the notion that
(a)(2)(B) is concerned solely with the timing of the application and the substance of the application is
not even to be considered under (a)(2)(B). We do not think that can be squared with the text of the
statute. The statute says that Skinner must show by a preponderance of the evidence that, quote, “the
request for the proposed DNA testing is not made to unreasonably delay the execution of sentence or
the administration of justice”.
Judge Cochran: Mr. Mitchell, are you then saying that Mr. Owen’s argument concerning, suppose it
all comes back, it's not, it is not Skinner’s DNA, it is some one other person's. Are you saying that
would not make any difference to a jury in terms of assessing his guilt?
JM: That’s correct, the evidence of Skinner’s guilt is so overwhelming. Both the evidence that was
introduced at his trial, which is what we must consider under sub-section (a)(2)(A), as well as the
evidence of his actual guilt, which is relevant in deciding whether Skinner is unreasonably seeking to
delay his execution under (a)(2)(B). The evidence is so overpowering that no reasonable fact finder
could have found reasonable doubt in this case. To just give some examples, Skinner was arrested
wearing clothes soaked with the victims’ blood. His bloody handprints were found throughout the
house in which the victims were murdered…
Judge Alcala: Didn't he live there?
JM: He did live there, yes. But Skinner also admits that he was in the house at the time of the murders;
yet after the murders occurred, he did not call the police, he did not seek medical help for the victims
but walked a full four blocks to Andrea Reed’s house.
Judge Alcala: And all of that is perfectly explainable by somebody in the house where the murder
occurred, who goes to the victims who are bloody, to see if they’re ok, or alive, or whatever, gets blood
on him, is distraught or upset, walks four blocks and is not thinking clearly because he’s just witnessed
a horrific act and is intoxicated on alcohol and codeine; and is not thinking like the most rational
person. Isn’t that an alternative, reasonable explanation that the jury could credit, if in fact there is
DNA of some other person on all of these items?
JM: We don’t think the presence of a third person at the scene could possibly exonerate Mr. Skinner.
Not with the victims’ blood on his clothes, not just one victim but two, bloody handprints throughout

the house, statements he made to the police. When Mr. Skinner was arrested, the police informed him
he was being arrested on crimes unrelated to the murder. Skinner answered, “Is that all?” There's just
no plausible explanation for that statement, other than guilt.
Judge Alcala: But DNA has exonerated people where there has been confessions to police officers.
The fact that there is a confession to a police officer is not the end-all of the DNA analysis.
JM: We're not relying solely on the confession and we don’t assert that the mere existence of a
confession proves guilt. We don’t assert the mere fact that he tried to plead guilty to the crimes prior to
trial, by itself, proves guilt…
Judge Alcala: But the jury would never about a plea bargain, and the question is how the DNA
evidence would affect the jury’s analysis, so for you to say that the fact he was going to plea bargain on
the murder case is really trying to mislead this Court, to have us consider something that the jury would
never hear.
JM: The plea bargain is not relevant under (a)(2)(A). We agree with Your Honor on that. (a)(2)(A)
looks to whether he could be convicted at a trial where the rules of evidence applied. The plea bargain
is relevant, though, under (a)(2)(B), and this is where we disagree with Mr. Skinner. (a)(2)(B) requires
this court to examine the substance of this application and ask whether it’s being brought for purpose of
unreasonable delay. If the application is frivolous and meritless because the evidence of actual guilt is
overwhelming, that shows that it’s being brought by a death row inmate who seeks only to delay his
sentence, not to vindicate his innocence.
Judge Cochran: Mr. Mitchell, we’ve had some rather embarrassing incidents in the last couple of
years in which the totally extraordinary events have occurred through the use of DNA, all of a sudden
people have popped up and said, “Oh my golly, here was somebody innocent, and in prison for all this
time.” And it seemed preposterous at the time. Why not just lay this all to rest by doing the DNA
quickly after lo, these twelve years. Wouldn’t we be better off saying: “Phew, thank goodness, there
wasn’t any issue here at all,” rather than leaving an issue open to concern by everybody?
JM: We don’t think so your Honor, because ...
Judge Cochran: Why not?
JM: Ordering testing in this case will create bad incentives for guilty criminal defendants going
forward.
Judge Cochran: Well, I mean, look, they've been using this for twelve years now. That’s a pretty
good time limit, time to have used this kind of incentive.
JM: The problem is that prior to the 2011 amendments, the statute was clear, that if you spurned the
opportunity to test DNA evidence at trial, you will not be entitled, legally, to DNA evidence testing
post-conviction.
Judge Cochran: But that's no longer true.
JM: That, the legislature has repealed the fault provision in the statute. But that cannot open the door
for inmates to deliberately give up opportunities to test their DNA evidence at trial and lie behind the
log, with the intent …
Judge Cochran: But it did, didn't it? Isn’t that exactly what that amendment did?
JM: We don’t think the amendment goes that far.

Judge Cochran: What do you think the amendment says?
JM: The amendment says that if you were at fault for not having the evidence tested prior to your
conviction, and that was an act of mere negligence, that no longer will bar relief under article 64.01.
But if you engage in a deliberate bypass, which is what Mr. Skinner did, it was a conscious decision by
the trial lawyers not to test the evidence at trial, and pin the hopes of acquittal on criticizing the
prosecution for their failure to test all the evidence; that is an abuse of the legal system. It’s exactly
what Justice Alito describes in his concurring opinion in Osborne.
Judge Johnson: Do you have affidavits from the prosec-, the original defense attorneys saying that
that's what they did, they were trying to lay behind the log, and get ...
JM: That’s what they testified in the federal habeas proceeding. They didn’t testify that they were
trying to lie behind the log, they were trying, they were saying that …
Judge Johnson: Well, that’s what I’m objecting to, is that you are assigning that motive to them when
apparently they weren't.
JM: We are not assigning to the trial lawyers, because the trial lawyers haven’t been involved in the
post-conviction proceedings. It’s a different group of lawyers, we're not ...
Judge Johnson: I understand, but if you're claiming that they deliberately did it, so they can come in
on post-conviction, you are blaming them.
JM: Well, we are blaming Mr. Skinner for a deliberate decision that his lawyers made, because those
lawyers are his agents.
Judge Johnson: But he may not have made it, and I still hear nothing from you that indicates that they
did it deliberately, as you keep saying.
JM: The decision not to test the DNA evidence was deliberate. Now, that doesn’t mean that we're
impugning the motives of the lawyers. They acted prudently at trial, because they wanted…
Judge Johnson: So what did they actually do at trial?
JM: They wanted to win an acquittal by not testing the evidence and sowing doubt…
Judge Johnson: But what evidence is there that they … I’m asking you to explain to me how you
know that they deliberately didn't test stuff that they had no control over, and when they asked the
prosecutor to test it, and he didn’t?
JM: They didn’t ask the prosecutor to test evidence, and they consciously chose not to do so. Now…
Judge Johnson: What evidence do you have of that?
JM: That was in the federal habeas proceeding, because Mr. Skinner accused them of ineffective
assistance of counsel, and they defended themselves by saying, “We chose not to test the evidence at
trial, because our strategy was to try to win an acquittal by not having the evidence tested.”
Judge Cochran: By arguing that the police didn’t do a very good job of investigating, and, by golly,
they could have tested this and they could have tested that, and they didn’t, so shoddy police work, let
my people go.

JM: That’s correct. That was the strategy at trial. And, of course, Mr. Skinner is entitled to use that
strategy at his trial…
Judge Cochran: And that was the very reason that we had rejected the last request by Mr. Skinner, is
that correct?
JM: Yes, that is correct.
Judge Cochran: But now, can you explain how that same position works after the legislature amended
the statute to eliminate the no-fault provision. I think, well, I was under the impression they did it for
this very case. They used this case as Exhibit A in their amendment. You’re telling me they did not,
that Mr. Skinner still cannot apply under the new amendments. Why not?
JM: That’s correct, because all they did was repeal the provision governing fault. They did not create
an affirmative right to DNA testing for criminal defendants who deliberately bypass opportunities to
test at trial. There is a sub-set ...
Judge Keasler: But isn’t that “fault”?
JM: I’m sorry.
Judge Keasler: But isn't that "fault," by deliberately bypassing?
JM: It is a sub-set of fault.
Judge Keasler: Well, sure, but, but what Judge Cochran keeps talking about is, that if they do away
with the fault provision, and logically if this is a sub-set of fault that you have here, then it’s included
within “fault.” And you’re attacking them for fault, basically, and that doesn’t seem logical to me.
JM: It’s not just that we are attacking them for fault. It’s a particularly egregious example of fault.
Judge Keasler: I don’t think it’s egregious, I mean, it’s perfectly good trial strategy. If you’re scared
of what the DNA may show, and you’re helping them have a more complete case, to just go ahead and
attack that because usually you’re fighting with a rather short stick when you’re defending a capital
murder case, especially with the evidence as overwhelming as it is here, but still, it at least signals to
anybody with any sense, that when the Legislature does away with the fault provision, they are doing
just that and it seems particularly applicable here.
JM: Right. We certainly agree with your Honor that mere fault by itself is no longer sufficient to deny
Mr. Skinner DNA testing.
Judge Keasler: Especially, and especially, you know, when they've asked for it post-conviction, but
post-conviction right there, close in 2000, what…
JM: 2000
Judge Keasler: Yes, 2000, and they asked for it right then, it’s not anything that popped up right now
that they’re asking for. That would be egregious, you know, that sends up the antenna, especially if it’s
right before execution. But my goodness, when you’ve been asking for it all this time, I don’t know
but what Judge Cochran says to me makes some sense, that if we allow testing and it’s a rather short
thing and it comes back either inconclusive or piles it on him, then we're that much better off, and I
don’t know how that encourages, you say a policy reason, for encouraging other people that are guilty
as sin to come up at the last second, I don’t see how it does that. I mean, normally they are going to
come up with something at the last second anyway, I mean we get that constantly, but even to the point

where we told them not to do it. But especially in this situation, it seems like to me, there is very little
harm done, and I don’t think we are in the face of the statute if we require testing.
JM: Well, it won’t create incentives for criminals to bring these petitions at the last minute. But it will
discourage them from seeking DNA evidence at trial when they know they are guilty…
Judge Cochran: But it certainly would encourage prosecutors to test everything that could possibly be
applicable, because you just never know what might surface twenty-five years later.
JM: That’s true, a prosecutor will have to test every last scrap of DNA evidence, if Mr. Skinner’s
construction of the new article 64 is correct…
Judge Keasler: But how would that hurt? You know, prosecutors should be thorough anyway. [JM:
We agree] Testing everything that you have, it seems to me, if you’re going to be thorough, is a real
good idea, especially with the stakes involved that they are in capital murder.
JM: We agree prosecutors should be thorough, but the notion they have to test every single hair in a
room, or in a house, every last piece of…
Judge Alcala: And if it's in her hand, don’t you think they ought to test that? I mean, we are not
talking about a hairbrush in the bathroom. We’re talking about the hair in the victim’s hand when she's
there dead, there’s a big difference there.
JM: But they did test quite a bit of the evidence, and they…
Judge Alcala: And the police officers are not going to collect, probably, the hair in the hairbrush.
You’re limited by what the police officers collect and what there's a chain of custody for. So it’s not as
though everything everywhere is going to be collected. You’re limited by what the officers collect at
the scene and what you have a chain of custody for.
JM: The prosecutor will always have incentives to test evidence to get a conviction of the crime and
persuade a jury. There are cost constraints associated with DNA testing…
Judge Johnson: Aren't there going to be cost constraints now, if we have to go back and test it all
now?
JM: Well, if we're ordered to, of course we will, but that will depend ultimately on how the court
construes article 64. There will be costs associated with DNA testing, and prosecutors will have to test
everything, no matter what the cost, if they want to avoid having situations where an inmate decides
not to have testing occur at trial, even though he has the opportunity to ask for it, and then demand
DNA testing later as a post-conviction litigation weapon or a propaganda tool.
Judge Alcala: And the defense has the money to have all this testing upfront?
JM: Mr. Skinner is offering to pay for it.
Judge Johnson: So….
JM: We are not saying in this … I’m sorry.
Judge Johnson: No, continue.
JM: Because at the trial now, if this court were to rule in Mr. Skinner’s favor, the prosecutor will be
facing a choice, where he either tests every piece of evidence that he has for DNA, or he will have to

test only some of it and open up the door for the criminal defendant to then, after he is convicted,
demand post-conviction DNA testing…
Judge Alcala: Or, there could be a happy medium where they test enough, I mean, you already say you
have overwhelming evidence, but perhaps they would test enough through DNA that, you know, you
could test five other things and it won't matter.
Judge Johnson: What about the jacket? There's blood on it, it's lying right by the body. It doesn't get
tested?
JM: It should have been tested at trial.
Judge Johnson: Then why are you worried about doing it now? Do it. Nail down your case.
JM: Right. This has been a point Mr. Skinner has made throughout: What’s the harm? Just test the
evidence. You say I’m guilty, if you test it, there shouldn’t be any downside to testing it. There is no
particular downside if we look just at Mr. Skinner’s case, but it is a problem when you look at the
incentives it creates for criminal defendants going forward…
Judge Keasler: Let’s examine that for a minute. I mean, I don’t think that this opens it up in every
case that comes up. If you had a situation, let’s say, added to this, that you have a detailed confession as
to what occurred, and you have eye-witnesses, and you've got one thing after... or there are
eyewitnesses that knew it, or it’s on videotape, or anything like that. I mean, you've got a number of
fact situations that where you do a sampling and a representative sampling, you know, all kinds of stuff
like that. This seems a little bit different in that there may be a plausible explanation, it’s worthwhile;
you know, you really ought to be absolutely sure before you strap a person down and kill him. And it
just seems logical to me in light of the reading of the statute. And I understand your argument, I
understand that you don’t want to encourage this kind of thing, but I don’t think it’s going to occur in
even the majority of cases.
Judge Price: Is there an execution date?
JM: There -- I see my time has expired, may I answer? -- there was an execution date set in November
and it’s been stayed, this court stayed the execution, so there is no new… [Judge Price: There's no
new date]. But there was a date pending at the time he filed his article 64 application.
PJ Keller: In response to Judge Keasler’s comments, are you saying that this is one of those cases
where it has been nailed down, and that’s why we shouldn’t order testing?
JM: Yes; we also believe Skinner cannot satisfy (a)(2)(A). I mean, for all the reasons we explained
with the actual guilt. The evidence of guilt is so overwhelming, that there is no possible result of DNA
testing that could persuade a reasonable jury to acquit.
Judge Johnson: Now, the overwhelming evidence is ... the [statements?], the bloody handprint, and
what else?
JM: Well, the blood on his clothes, which contained not only the blood of Twila Busby but also Edwin
Caler…
Judge Johnson: And as Judge Alcala pointed out, that can be explained in a rational way. Go on ...
JM: There is also the wound he had in his right hand, when he arrived at Andrea Reed’s house, he
refused to go to the hospital, he tried to stitch the wound himself, when the police arrived at Andrea
Reed’s house, Skinner hid in a closet.

Judge Johnson: Well, he had warrants on him, didn't he?
JM: Sure, but when he was told he was arrested on warrants, he asks, "Is that all?" So he obviously
had something on his mind, beside those crimes for which he was being arrested.
Judge Johnson: It may or may not have been the murder.
JM: He never sought medical help for the victims, he had motive, so…
PJ Keller: What weight are we supposed to give Reed’s testimony?
JM: We don’t believe it should be given weight for the following reasons…
PJ Keller: Are you talking about her recantation?
JM: Her recantation testimony. The way the statute reads, Mr. Skinner must prove by a preponderance
of the evidence that he would not have been convicted if exculpatory results had been obtained through
DNA testing. This statute is looking to a hypothetical event that would have occurred in the past. What
Skinner must show, we believe, is that Andrea Reed would have recanted at the time of trial had
exculpatory DNA testing been obtained. We don't believe he has made that showing. Skinner seems to
believe that (a)(2)(A) requires of this court to imagine a future hypothetical trial, in which Andrea
Reed’s recantation testimony has already happened.
PJ Keller: Hasn't there been a finding of fact as to whether her testimony is truthful?
JM: Yeah, this court has found that it was not credible, that’s correct, so…
PJ Keller: So that’s another reason not to rely on her recantation.
JM: We don't believe a reasonable jury could find it to be credible either, based on what this court has
said. But…
Judge Alcala: The jury could disregard her testimony in its entirety, if in fact the DNA evidence would
have pointed to Mr. X.
JM: Her original testimony?
Judge Alcala: Yes, whether she recanted or not, the jury just could find the entirety to be so
incredible, disregard it in its entirety because of the physical evidence that would point to Mr. X.
JM: The jury would have to weigh all the evidence if there were some third party linked to this crime
scene. But Skinner told the police in the interview that he came home and found Twila Busby in bed
with another man. That could confirm the motive for Skinner’s crime. Now, there was
circumstantial…
Judge Alcala: You're right, there’s a lot of circumstantial evidence…
JM: Right
Judge Alcala: … and the evidence was legally sufficient. No problem there, but that’s not the test.
You’re saying it’s overwhelming, as if he’s caught on videotape killing these people. It’s not
overwhelming, it’s circumstantial, and the question is what inference comes from that circumstantial
evidence, and then the question is, how would exculpatory DNA evidence affect whether that inference

was rational. That’s my only quarrel with you, is you're acting as if this is just so overwhelmingly
concrete, and it’s not, it’s circumstantial.
JM: It’s circumstantial, but it’s an overwhelming circumstantial case when you consider all the blood
that was found on his clothes, through the house, the unexplained hand wound, his decision to stitch it
himself, his statements to Andrea Reed, his statements to the police. The presence of a third party at the
scene can easily be explained as perhaps the person who Skinner claims Twila Busby was in bed with
at the time he came home. It could confirm his motive for committing the crime…
Judge Cochran: Not if his DNA is on the knife with the blood of the victims. I mean, can't we assume
that whoever’s DNA is on that knife is probably the person who used that knife?
JM: Perhaps, I mean. I think a lot would depend on who the DNA evidence is linked to and where it
was found on the knife. All right. But as far as the rape kit goes, there's no possible outcome of testing
the rape kit that could even help Mr. Skinner, let alone exonerate him or persuade a reasonable jury that
he should be acquitted.
Judge Cochran: If it’s the same DNA that matches all these other different things, still? It would have
no effect whatsoever, you’re saying?
JM: It still can’t explain how Skinner had his bloody palm prints throughout the house, how Skinner
got the wound on his hand, how Skinner hasn’t explained the wound on his hand, how Skinner decided
to walk to Andrea Reed’s house and never call for help for the victims, …
Judge Johnson: Maybe he thought they were dead, and there was no point ...
JM: If that’s true, then Skinner needs to say so. He has the burden of proof in this proceeding. This is
not a situation where Skinner has a right to remain silent, and then tell this court that it’s forbidden to
draw adverse inferences from his silence. This court held in Gutierrez that the standards in an article 64
proceeding are not those that apply in a criminal trial, and he needs to show by a preponderance of the
evidence, not only that a reasonable jury would have acquitted him, had exculpatory results been
obtained, but also that he hasn’t filed this application to unreasonably delay the execution of his
sentence. And given the evidence of actual guilt, not just the evidence presented at his trial, but all the
evidence of actual guilt, and given the fact that he could have tested this at his trial and did not do so, as
a matter of sound trial strategy, the State contends that the application should be denied both under
subsection (a)(2)(A) and also subsection (a)(2)(B). Thank you.
[Pause].
RO: Your Honor, I would like to make three points, if I can. First, with respect to the State’s argument
concerning the delay provision of the statute, which essentially is that as the court’s question
characterized it, there is essentially a frivolity standard built in to delay, so that if you find that a
motion is frivolous, you can conclude that it was filed for the purposes of delay. The exact language of
the statute I think deserves the court’s attention. What the statute says is that the movant must show
that the motion is not filed to unreasonably delay one of two things: the execution of sentence or the
administration of justice. The Legislature of course was writing this statute not just for death sentenced
prisoners to seek DNA testing, they were also writing it for non-death sentenced prisoners, people
doing prison sentences for rape or other kinds of crimes where DNA might be relevant. If you only had
the phrase: delay execution of sentence, then there would nothing to stop a non-capital prisoner from
waiting for years to file a DNA motion, hoping that in whatever way the circumstances of the State’s
case would weaken and improve his chances of getting out. The reason I think, the most
commonsensical reason that the Legislature put the language in about delaying the administration of
justice is so the delay provision would have application to prisoners who are not under a death
sentence. So that in the rare circumstance where a court concludes that a non-capital prisoner has

waited too many years to file a DNA motion, without some reasonable explanation, it could deny the
testing on that basis. And that’s just looking at the language of the statute. If that were all the State had,
I think it would be a strong argument that their reading is not sensible, but when you add to that the fact
that the Legislature affirmatively took out the provision on fault, I think it’s a very compelling case that
the State’s argument for how to interpret that provision is not sustained. The second point I want to
make is with respect to the Gutierrez case. I think that the State’s characterization of that opinion is too
broad. In Gutierrez what the Court was considering was whether, with respect to a different part of the
DNA testing statute, not the likelihood of a different outcome, likelihood of not being convicted, not
that part of the statute, not 64.03(a)(2)(A), but the section with respect to the defendant’s burden to
show that the identity of the criminal was at issue in the case. And what this Court said was, when the
Legislature wrote that provision, it didn’t say, didn’t impose any limitations on where the court could
look to decide whether identity was an issue in the case, and for that reason the Court wasn’t going to
supply a limitation. But I think there is a limitation in 64.03(a)(2)(A), because what the Legislature
said is that the court has to try to decide whether the defendant would be convicted or would have been
convicted, if we are talking about whether it's a future case or a retrial of a past case, whether a
conviction applies at trial, a trial implies limits on proof that are constrained by evidentiary rules. And
I think that, so there is a question about whether the State is encouraging the court to read Gutierrez too
broadly. We don’t believe Gutierrez authorizes the Court to look at Mr. Skinner’s January 1st
statement. If the court chooses to look at the January 1st statement, there are tremendous problems with
the reliability of that statement, and we’ve talked about those in our brief; the inconsistencies, the
contradictions, the gaps, the million times he says: I don’t know, I don’t remember, I can’t recall.
That's an unreliable statement and for the reasons that the court mentioned earlier, we know that there
are people who have confessed fully to crimes and have been exonerated by subsequent DNA testing.
Judge Cochran: Mr. Owen, on a slightly different matter, Mr. Mitchell has said that you all have
offered to pay for all the DNA testing, is that still an operative fact?
RO: Yes, your Honor, that’s correct.
Judge Cochran: So, it’s not an issue of high cost for the State?
RO: Certainly not in this case. I mean, I understand that what Mr. Mitchell is arguing is sort of a
systemic argument that the standards will have consequences in other cases, but in this case ...
Judge Cochran: This…
RO: In this case, our offer to pay for the DNA testing stands.
PJ Keller: We remanded Routier about two and a half years ago, and as far as I know the DNA testing
has not come back yet. Do you know how long the DNA testing would take?
RO: I don’t, your Honor. I think part of the reason, my understanding is that part of the reason there
has been a delay in the Routier case is because the Court’s opinion in that case sorted out the evidence
along the fault line, so to speak, some of the things she could get testing because it wasn’t her fault they
hadn’t been tested before, but at that time the fault provision was still in the statute, so other things
couldn’t be tested. I believe that what happened was that they did the testing or are in the process of
doing the testing of the items the court authorized, the Legislature changed the statute and that opens
the testing of the other items, as to which there was this fault bar earlier, I think that explains some of
the delay in that case. We have reason to believe, we have asked people at DNA labs how long it
should take to do the DNA testing in our case, and the answers we tend to get are 6 to 12 weeks, you
know, a month and a half to three months, depending on how quickly they can get ahold of the
evidence and move ahead. So that’s our expectation in terms of doing the testing.
PJ Keller: How much will it cost?

RO: Your Honor, I’m not the person who’s dealt with the labs, so I can't give an estimate. Mr.
Robinson knows that information. If the Court would like, we could file something with the Court
within a week or so.
PJ Keller: Just curious, that’s all.
Judge Johnson: Did Jessica Reed testify only at the habeas, or did she also testify at trial?
RO: She did not testify at the habeas hearing. A statement that she made to the police was admitted
into evidence without objection at the habeas hearing. I do not believe she testified at trial.
Judge Johnson: The statement apparently was made after trial?
RO: No, the statement was made on the morning of the arrest of Mr. Skinner at Ms. Reed’s home. Ms.
Reed was accompanied to the police station and interviewed, and she gave her statement at that time.
I’m pretty sure that Jessica Reed went with her and that is when her statement was taken, so it was
taken I’m pretty sure, on the morning of…
Judge Johnson: Was defense counsel aware of this statement at the time?
RO: As far as I know, Your Honor, yes.
Judge Price: Routier’s changed judges, Robert Francis was the judge, and somebody else has taken
over [inaudible]
RO: That may also, Your Honor ... I’m sure that can certainly account for some of the additional
delay. If there are no other questions, Your Honor, our time has expired, thank you so much.
END.

